INTERESTING CASES: March 2, 2016
Sallee S. Smyth 
1.  
Trammel v. Trammel, 2016 Tex. App. LEXIS 1023 (Tex. App. – Houston [1st Dist.] February 2, 2016) (Cause No. 01-14-00629-CV)

The parties divorced in 2011.  At that time their children were 4, 6 and 9 years of age.  H was a personal injury attorney.  W was also an attorney but had never practiced.  During the divorce proceedings W restricted H’s access to the children to just a few hours on the weekends and limited his involvement in decision making for the children.  The parties settled the divorce and all matters regarding the children.  H agreed to pay c/s of $6,000 per month, 100% of the children’s activities and contractual alimony of $8,000 per month.  At the time of divorce H’s annual income was in excess of $800,000.  In 2014 H filed a motion to modify c/s and to modify the rights regarding education and consent to mental health care.  H’s annual income had dropped to $255,000 and he had taken out a line of credit to fulfill all of his obligations under the decree, amassing debt to the bank of $325,000.  H approached W several times prior to filing for modification about his financial condition however she was unwilling to modify his obligations.  After trial the court reduced H’s c/s to $2,565 in accordance with c/s guidelines, ordered a 60/40 split in payment of the children’s activities and modified parental rights to permit H to share in educational decisions and consent to mental health care.  W appealed challenging the sufficiency of the evidence.  The COA noted that H’s evidence regarding the change in his income was undisputed.  H testified that if his c/s was not modified, he would have to declare bankruptcy because he could no longer incur debt or afford his obligations without a financial break.  The COA noted that best interest of the children is a component of any modification and that H’s continued accumulation of debt to pay these obligations would not be in their best interest.  Regarding the rights and duties, although H did not complain about W’s decisions in the past, he did note the difference in his involvement with the children before and after the divorce and that he was now very involved and wanted a voice in their education as they got older.  Further H testified that under the former orders he had no say in the school or activities, only an obligation to pay and W had no financial incentive to be fiscally responsible in making these choices.  As to the mental health care decisions H testified that he grew up with a sister who suffered from mental illness and he wanted to participate in any decisions regarding evaluation or treatment of his own children.  The COA noted that the increase in H’s involvement with the children and the increased importance of educational decisions triggered by their maturation justified a modification of these rights.  The COA further noticed that the modification of these rights promotes the state’s public policy of encouraging parents to share in the rights and duties of raising their children after divorce.  Judgment affirmed.  
2.  
In the Interest of C.G., 2016 Tex. App. LEXIS 1112 (Tex. App. – Corpus Christi February 4, 2016) (Cause No. 13-14-00544-CV)

H and W were divorced in Sherman County in 2010.  In 2011 H filed a motion to modify and a motion to transfer to Moore County based on the child’s residence in that county with W for more than 6 months.  The court granted the motion and transferred the case to Moore County. W filed a counter claim. In early 2012 H sought a protective order for the child which was denied.  Several months later he filed a motion to transfer the suit to either Randall County (where he claimed the child had lived for more than a year) or Ellis County (where he lived).  He filed for a protective order in Ellis County and asserted within those pleadings that the child lived in Nueces County.  The Ellis County court granted the PO and other temporary orders which enjoined W from removing the child from H’s care.  In September 2012 the Moore County court transferred the pending SAPCR to Nueces County.  H challenged jurisdiction in Nueces County and sought transfer back to Ellis County but his requests was denied.  He then nonsuited and the case proceeded to trial only on W’s counter claim.  After final orders were entered the Nueces County court reconsidered its jurisdiction in a post-trial motion and determined that it lacked subject matter jurisdiction over the case, vacated all of its prior orders and ordered the district clerk to transfer the case back to Moore County.  On appeal the COA determined that once there is a court of continuing, exclusive jurisdiction, transfer of the case from one court to another is exclusively governed by TFC Chapter 155.  The COA reasoned that transfer is proper only upon the timely filing of a motion to transfer venue.  H’s original motion to transfer the case from Sherman County to Moore County was timely (filed with his original suit).  However, H’s later requests for transfer to other counties were not timely and the Moore County trial court therefore had no authority to transfer the case to Nueces County.  As such, because Moore County retained continuing exclusive jurisdiction, all order issued by the Nueces County court were void.  Declining to follow a prior Austin COA decision (19 SW3 548) which interprets TFC 155.001 as more of a dominant jurisdiction and venue statute versus a true jurisdictional statute, the COA affirmed the Nueces County court’s decision to declare all of its orders void.  
3.
Meyer v. Meyer, 2016 Tex. App. LEXIS 1213 (Tex. App. – Dallas February 4, 2016) (mem. opinion) (Cause No. 05-14-00655-CV)
H and W divorced in 2009.  Their decree provided that any asset not listed in the decree was awarded to the party not in possession of the asset and any debt not listed in the decree was the obligation of the party incurring the debt.  Several months after divorce W learned that H had purchased two seat options at Cowboys Stadium before the divorce at a cost of $300,000.  She filed suit under Chapter 9 to obtain undivided assets which she also claimed included shares of stock and warrants in a new company and a coin collection not disposed of in the decree.  She also amended to assert claims for breach of fiduciary duty, fraud and infliction of emotional distress.  (These claims were later dropped).  Within a few weeks after suit was filed H offered to turn over the Cowboy seat options to W, however he noted that because he had only paid $60,000 as downpayment and financed the balance through the Cowboys, she would also need to assume the debt which was then about $233,000.  W declined the offer.  Thereafter H missed a payment on the note and forfeited the seat options.  At trial H admitted evidence that the shares and warrants made part of W’s claim were received after the divorce and further that the coin collection she referenced had been sold over a three year period during the marriage and that the only reason he had filed an amended tax return acknowledging this sale after divorce is because he had not reported it before and was fearful W would attempt to create trouble for him with the IRS.  The trial court found in W’s favor regarding the Cowboy seat options and awarded W a judgment for $300,000 and attorney’s fees of $25,000.  The court found that the debt incurred for the seat option purchase was H’s obligation under the decree terms.  The court denied W’s relief regarding the stock and the coin collection.  Both parties appealed.  The COA agreed with H that there was no evidence of $300,000 value for the seat options at the time of divorce.  H had testified that between the time of purchase and the time of divorce the stock market had crashed and he had searched numerous sales sites and no one was buying these options.  The COA affirmed the decision to award W damages for the value of the seat options but remanded for a determination of their value at the time of divorce.  W challenged the trial court’s decision to award her only $25K in fees when her attorney testified that she had incurred $440,000.  The COA noted that “a reasonable fee is one that is moderate and fair but not excessive or extreme.”  In this case the W’s attorney was cross-examined extensively on fees.  The COA noted that many of W’s claims had been abandoned.  Further and significantly in its ruling the trial court had noted that the fee invoices were so heavily redacted that it was impossible to determine what time and effort was devoted to those claims upon which W prevailed and what time was spent on those she did not win and/or those tort claims she abandoned.  As such the COA found it reasonable for the trial court to have awarded fees based on what evidence it could ascertain related to the Cowboy seat option claim.  Judgment reversed as to $300,000 damage award and remanded for a determination of the value of those options on the date of divorce.  All other terms of the judgment are affirmed.
4.
In re Bradshaw, 2016 Tex. App. LEXIS 1254 (Tex. App. – Texarkana February 9, 2016) (06-15-00038-CV) 
W owned a home on Nolan Street prior to marriage in 2010.  H testified that after marriage he lived in the residence with W and bought various items of personal property and furnishings for the property.  In 2012 the Nolan Street residence and contents were destroyed in a fire.  W sold the unimproved Nolan Street lot to friends.  The insurance company issued a check payable to H and W for the total loss.  W used the proceeds to pay off the remaining mortgage on the Nolan Street property and to purchase outright a new residence on Florey Lake Street.  Deed to the Florey Lake property was taken only in W’s name.  The trial court characterized the Florey Lake property as community property and awarded W 80% and H 20%.  W appealed.  The COA found that the Florey Lake property was presumed to be community because it was acquired during marriage.  Further, the COA holds that the community property presumption is not rebutted when title to the property is taken in the name of only one spouse.  Recognizing that the character of insurance proceeds retains the character of the property it insured, the COA acknowledges that some portion of the proceeds were W’s separate property however W failed to put forth any evidence establishing what portion was attributable to the Nolan Street residence itself and what portion might have been attributable to the contents of the residence which included items purchases by H during marriage which were community property.  Because W failed to introduce evidence which would have apportioned between the two, she did not meet her clear and convincing burden.  The COA further upheld the overall division.  Judgment affirmed.
5.
In the Interest of L.R.P., 2016 Tex. App. LEXIS 1335 (Tex. App. – Dallas February 9, 2016) (mem. opinion) (Cause No. 05-14-01590-CV)

As pro se parties, H and W reached an agreement regarding their divorce, division of property and issues concerning the children.  The court signed the decree which contained language referencing an “addendum” and the Addendum agreement document contained terms wherein H agreed to contribute $750 per month to the children’s need until the parties’ house sold and thereafter increasing to $1,800 per month until 3 years after the divorce.  The addendum referred to these amounts as “spousal support.”  The house sold about 8 months after divorce and W remarried right around the same time.  Believing that he no longer owed spousal support under TFC 8.056 because W had remarried, H stopped his payments.  Almost 3 years later W filed a suit to enforce the spousal maintenance.  H answered and filed a motion to dismiss with prejudice.  The trial agreed with H’s position and signed a dismissal order.  W appealed.  On appeal H alleged that the agreement was a contract under TFC 7.006.  W argued that even though agreed, the obligations were spousal maintenance, subject to contempt under Chapter 8.  Initially the COA notes that whether court ordered or agreed upon, spousal maintenance meeting the requirements of Chapter 8 is enforceable by contempt.  The COA notes however that the mere fact that an agreement for spousal maintenance is approved and incorporated into a decree does not make it a court ordered maintenance obligation subject to the termination, modification and enforcement provisions of Chapter 8.  In this case, the COA notes that there was no “decretal” language in the decree obligating H to pay the amounts to W and no findings in the decree that W was eligible for spousal maintenance.  The COA concluded that the parties’ agreement, although incorporated into a decree, was purely contractual in nature.  As such, the court had no authority to enforce the agreement by contempt under Chapter 8 and dismissal with prejudice was proper.  Because W failed to plead breach of contract or seek any contractual remedies the court was not authorized to provide her with any affirmative relief.   Affirmed.
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